
Preface

We are living in a time that requires new immigration social justice
lawyers. Mainstream media and immigrant rights advocates branded
Barack Obama ‘‘The Deporter-in-Chief’’ for his administration’s record-
setting removal numbers. However, the election of Donald Trump has
opened the door not only to greater immigration enforcement, but to a
level of fear in immigrant communities that rivals or surpasses that of
other eras. During the presidential campaign, candidate Trump promised
a ‘‘deportation force’’ to round up the more than 11 million immigrants
living in the country illegally. Logistically and resource-wise, the
deportation of 11 million immigrants is hard to imagine. Even Republican
leaders in Congress made clear that the prospect of massive deportations
is not high. Yet, an objective basis for greater fear among immigrants is
undeniable. Individuals previously not likely to be deported under the
Obama administration — those deemed low priority — now are being
removed. These removals are the results of enforcement decisions made
under the new interior enforcement framework that has been installed,
not necessarily random acts by rogue ICE agents.

The Obama administration created a list of detailed enforcement
priorities with strict hierarchy, and removable immigrants who did not fall
within the narrow priorities had a chance of being protected from any
enforcement. Most undocumented immigrants were not considered enforce-
ment priorities under Obama enforcement memos. Under a 2011 Obama
enforcement memo, about 27 percent of the undocumented population were
priorities for enforcement, while only 13 percent were prioritized under a
2014 memo. The effect of the prioritization on the demographics of those
deported was clear: Strict adherence to the priorities by ICE agents and the
use of prosecutorial discretion significantly reduced overall interior
removals, from 224,000 in 2011 to 65,000 in 2016.

President Trump’s early interior enforcement orders and the
subsequent memo by his DHS Secretary Kelly rescinded all previous
policy related to the priorities for removal (except for DACA [Deferred
Action for Childhood Arrivals] and the DAPA [Deferred Action for
Parents of American citizens] orders). DAPA has been rescinded, and as
we go to press, the continuation of DACA is seriously threatened. The
new priorities targeted a much broader set of unauthorized persons for
removal and empowered individual enforcement officers with broad
discretionary authority to apprehend and detain any immigrant believed
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to be in violation of immigration law and start removal proceedings for
any immigrant who is subject to removal under any provision of the
Immigration and Nationality Act (INA) — this essentially includes any
and all unauthorized immigrants in the country.

The executive order called on DHS to prioritize individuals for
removal based on criminal, security, and fraud grounds that make foreign
nationals inadmissible or deportable under the INA. The order also
references persons described in INA §§235(b), (c) and 8 U.S.C. §§1225(b), (c),
which addresses the inspection and removal of all persons in the country
who have not been lawfully admitted or paroled, to be subject to
expedited removal — deportation without the right to a deportation
hearing. Trump’s enforcement priorities target immigrants who (a) have
been convicted of any criminal offense, (b) have been charged with any
criminal offense, (c) have committed acts that constitute a chargeable
criminal offense, (d) have willfully committed fraud in any official matter
before a government agency, (e) have abused public benefits programs,
(f) have final orders of removal, and (g) are otherwise considered a public
safety or national security risk by an immigration officer.

Unlike the priorities put in place in 2014, there is no inherent hierarchy
in the list of priorities listed in Trump’s order — all are listed as equally
important for removal. Additionally, ‘‘criminal offenses’’ is not defined
(e.g., felonies or misdemeanors), and could include minor misdemeanors
like traffic offenses or crimes related to immigration status like illegal
entry or reentry that were specifically deprioritized by the Obama policy.
The order also moves away from a focus on convictions to people
‘‘charged’’ or believed to have ‘‘committed acts that constitute a
chargeable’’ offense — broad categories that presume guilt not proven in
court. Combined with the re-broadening of 287(g) agreements that would
deputize state and local law enforcement as immigration agents, these
changes raise concerns that some jurisdictions will make individuals
priorities for deportation by first arresting and charging them with a
crime, regardless of the merits of the case.

Early signs of increased interior enforcement under Trump are clear.
In 2016, the Obama administration apprehended and removed an
average of 1,250 individuals each week from the interior. Importantly,
only a small portion were direct arrests by ICE itself. Most occurred
when ICE simply assumed custody of individuals arrested or detained
by local, state, and other federal law enforcement agencies. Given
changes under the Trump administrations, anticipating greater removals
from the interior is quite plausible; consider jurisdictions afraid of losing
federal funds that now vow to cooperate fully with ICE, the reinstitution
of the Secure Communities fingerprint-sharing program, the re-expan-
sion of 287(g) agreements between ICE and local officials, and the
widespread reports of ICE arrests without local assistance. ICE actually
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has two components: Homeland Security Investigations (HIS) and
Enforcement and Removal Operations (ERO). ERO generally carries out
the immigration enforcement responsibilities of ICE, while HSI agents
usually focus on human rights violations, human smuggling, trafficking,
transnational gangs, counterfeit identity documents, and even child
pornography via the internet. However, under the Trump administration,
HSI is now mandated to make collateral immigration arrests of non-
targeted individuals found at the scene of criminal violations.

In the 100 days after President Trump signed his immigration
enforcement executive orders, ICE arrested more than 41,000 individuals
who were either known or suspended of being in the country illegally.
That was a 37.6 percent increase over the same period in 2016.

While difficult to quantify, the election of Donald Trump has unleashed
ICE officers bent on greater enforcement who may have felt constrained
under the Obama administration. Clearly, many ICE agents did not like the
prosecutorial discretion memos issued by the Obama administration. For
example, the ICE union unsuccessfully tried to sue the Obama adminis-
tration over the DACA program, arguing that the deferred action program
undermined their duty to enforce the law. Even the border patrol union —
an organization that had never before endorsed a presidential candidate —
threw its support behind candidate Trump during the primaries.

For reasons not that complex, Trump and his ICE cadre want to
disrupt the lives of immigrants and their families. They want to create
confusion and chaos even if it is not legally justified, and that’s working.
The Trump White House instills a get-tough attitude among the ICE
officers and makes the whole world think that it is normal and
permissible. That makes Trump and his ilk so much worse than the
‘‘mainstream’’ Republican approach to immigration which was just bad,
but not purposefully spiteful. Combine that with some immigration-savvy
advisors that Trump has appointed whose approach of using old dormant
INA provisions (like expansion of expedited removal), sometimes beyond
the constitutionally permitted boundaries, and it is a complete nightmare.

Immigrants and their allies can stop the unconstitutional actions like the
travel ban and racial profiling through litigation, but in the meantime, the
anti-immigrant message has been sent and becomes the lead story: Trump
is banning Muslims; he’s taking bids to build the Wall; random DACA/
Dreamers are getting arrested; Guadalupe Garcı́a de Rayos, a married
mother of two U.S. citizen children, gets deported after previously being
placed on a deferred action plan by the Obama administrations and living
in the United States for more than 20 years; Trump and Attorney General
Sessions threatens to defund sanctuary cities.

Truth is we’ve all lived through the anti-Muslim aspect of the Trump
rhetoric in the aftermath of 9/11. In fact, it’s very possible that we still are
in the anti-Muslim aftermath of 9/11; of course, Trump’s travel bans,
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extreme vetting language, and anti-Syrian refugee position are a crescendo
of that aftermath. The same could be said of his anti-Mexican/
undocumented rhetoric. Today is starkly reminiscent of the period through
which we lived and practiced — of an anti-Mexican/undocumented era,
especially during the Prop 187 debate in California in the 1990s.

As we contemplate the subjective as well as objective basis for fear in
the immigrant community, it’s important to keep in mind that things are
always worse when something is taken away. Obama’s prosecutorial
discretion policy and public pronouncements provided non-priority
immigrants (e.g., those without criminal records) with a sense of relief
and stability that they could come out of the shadows and go about their
lives. That has now been taken away, producing a whiplash feeling that is
worse than before there was a prosecutorial discretion policy.

Even amidst the worst periods of 1970s — early 1990s, being
undocumented was not a long-term/indefinite life circumstance. It was more
typically a period of several years. Most people who stayed long enough could
find ways to adjust, through registry, suspension of deportation relief, the old
section 212(c) relief for aggravated felons, employers, or marriage/family. But
changes in immigration law did away with that, especially with the creation of
Operation Gatekeeper in 1994 and the 10-year bar in 1996. Living in
undocumented status has become a longer way of life for more people who
are now much more rooted. As such, they have much more to lose than ever
before.

The rhetoric around the border wall and massively increased border
enforcement signal to migrants that if they are caught and deported, they
may never be able to return. In that sense, especially for people with family
here who need to return, the consequences of deportation appear higher
than before. And they may not know it, but after deportation, they fall into a
bigger trap of criminalization for reentry that was little-enforced in the past.

Trump’s boastfulness and the loud anti-Trump rhetoric by pundits
(including by immigrant rights groups) have created a false sense that
mass deportation is actually now occurring. In fact, Trump’s executive
orders are only a blueprint for a mass deportation machine. That machine
is not built. Congress needs to appropriate the funds to hire all the new
border patrol and ICE officers. And state and local law enforcement
agencies need to sign up to serve as force multipliers under INA §287(g),
although local cooperation does happen without such agreements in
many parts of the country. Yet, if you read the news or follow listservs
and email action alerts, the sense one gets is that raids are occurring at an
unprecedented rate across the country.

To many, Trump’s shenanigans during his campaign and since he has
become president make clear that we are not dealing with someone whom
we would call a particularly brilliant strategist who is in total control or
who has a long-term, mapped-out, ideological vision. However, as much
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as he and his confidants appear to be bumbling idiots tripping over
themselves, the actions they have taken on immigration enforcement have
been effective in scaring the hell out of immigrants and many supporters.
On the other hand, others believe that instead of laughable Keystone
Cops, in the arena of immigration enforcement, Trump and his people are
intentionally reckless with how they administer the law.

The United States is more diverse than ever. Of course, increasing
diversity is a trend that has been emblematic of the United States since the
founding of the nation. But increased diversity of any significance in the
first 150 years of the country was primarily European in nature, except of
course for the millions of Africans who were transported to the nation as
slaves. Thus, until Mexicans (in the 1950s) and Asian immigrants (after
1965) began arriving in significant numbers, the phrase ‘‘we are a nation
of immigrants’’ and e pluribus unum (from many, one) captured the
essence of a largely Euro-centric society.

The dominance of the Euro-centric culture and race — in no small part
the result of immigration policies — has resulted in a Euro-centric sense of
who is an American in the minds of many. Many of that mindset have
developed a sense of privilege to enforce their view of who is an American in
vigilante style. The de-Americanization of Americans of Muslim, Middle
Eastern, and South Asian descent in the wake of 9/11 is a manifestation of
this sense of privilege and the perpetual foreigner image that Euro-centric
vigilantes maintain of people of color in the United States. The privileged
perpetrators view themselves as ‘‘valid’’ members of the club of Americans,
telling the victims that some aspect of their being — usually their skin color,
accent, or garb — disqualifies them from membership.

Sadly, the de-Americanization process is capable of reinventing itself
generation after generation. We have seen this exclusionary process aimed at
those of African, Jewish, Asian, Mexican, Haitian, and other descent
throughout the nation’s history. De-Americanization is not simply xeno-
phobia, because more than fear of foreigners is at work. This is a brand of
nativism cloaked in a Euro-centric sense of America that combines hate and
racial profiling. Whenever we go through a period of de-Americanization
like what is currently happening to South Asians, Arabs, Muslim Americans,
and Latinos, a whole new generation of Americans sees that exclusion and
hate is acceptable; that the definition of who is an American can be narrow;
that they too have license to profile. That license is issued when others
around them engage in hate and the government chimes in with its own
profiling. This is part of the sad process of implicit bias and institutionalized
racism that haunts our country.

The nation’s public relations position is that we are a proud nation of
immigrants and multiculturalism inclusive of all. Yes, we take steps in the
direction of inclusiveness. But we take steps backwards in that regards as
well. We learn and unlearn, and in the process, the bad behavior of
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vigilante racism is reinforced. In the process, we de-Americanize many
communities of color, perpetuating their image as immigrant or partial
Americans rather than full Americans.

We are presenting this casebook on immigration law and policy from a
social justice perspective. We believe that most law students interested in
taking a course on immigration law have a social justice/public interest
motivation. We think you are interested in representing immigrants
facing deportation or who may fear deportation to their home country for
social, economic, or political reasons. You also likely have a strong interest
in the public policy debate over immigration visa reform, enforcement, or
legalization because of the injustices you sense in current policies. Many
instructors who teach immigration law (regular faculty members and
adjunct professors) also come from a pro-immigrant perspective that
regards the practice of immigration law squarely within social justice/
public interest practice. We hope this casebook provides materials and a
format that will enhance the classroom experience for students and
instructors who approach the topic from that perspective.

The content and organization (outlined in the table of contents) is broad
and contains new topics such as detention, public interest/rebellious
lawyering theories, lessons for public interest lawyers, and background on
migration, globalization, criminalization, and racialization of immigration
law. We have elected to de-emphasize issues related to business-related
and investor-related immigration issues. Our goal is to inspire our public
interest students, while providing a solid way to analyze immigration law
through a political and social lens and the foundation to practice
effectively. Our pedagogy combines standard cases, but also stories of
the lives of immigrants, transcripts, training manuals, academic articles,
news articles, and other tools that social justice lawyers use. Our rationale
in editing cases is to hone in on the parts of the cases that are necessary for
an understanding of the court’s rationale and some aspects of important
dissenting opinions. We avoid repetitive passages or parts that are not
relevant to the section of the book in which they are placed. Notes,
questions, and problems are presented throughout the book.

We know that most of you come to the course already inspired to do
good, socially-inspired work. Much of what has evolved within the world
of U.S. immigration law and policy will disappoint and leave you upset.
But hopefully, we have asked the right questions and pointed in
particular directions that can help us take some steps forward in
achieving justice for immigrants, refugees, and their families.

Bill Ong Hing
Jennifer M. Chacón

Kevin R. Johnson
August 2017

xxvi Preface


